
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

------------------------------------------------------
BKY No. 02-41020

In re: ADV No. 04-4105

Michael R. Russell and Kimberly A. Russell, 

Debtor(s).

------------------------------------------------------ 

Terri A. Georgen, Trustee,

Plaintiff,

vs. AMENDED COMPLAINT                   

Kimberly A. Russell, 

Defendant.  

------------------------------------------------------ 

Terri A. Georgen, Trustee (“Trustee”) of the Bankruptcy Estate of Michael R. Russell and

Kimberly A. Russell (“Debtors”) as and for her Complaint against Kimberly A. Russell

(“Defendant”), states and  alleges as follows:

1. Trustee is the duly appointed Chapter 7 Trustee of the bankruptcy estate of the

Debtor.

2. This bankruptcy case was commenced on March 19, 2002 by the filing of a

voluntary Chapter 7 petition. 

3. This adversary proceeding is a core proceeding within the meaning of 28 U.S.C.

§157(b)(2).

4. This court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C.

§§157 and 1334.  This case arises under 11 U.S.C. §§541, 542 and 544.
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5. On March 19, 2002, the Debtors commenced their bankruptcy case as a Chapter

13 proceeding. Listed among the property belonging to Kimberly A. Russell was a “structured

settlement, personal injury action, payable $15,000 in 2007 and $71,739.00 in 2012.”

(“Structured Settlement”).  A true and correct copy of that portion of Schedule B is attached

hereto as Exhibit A. 

6. The Defendant attempted to claim the Structured Settlement as exempt pursuant

to Minn. Stat. §550.37(22).  A true and correct copy of the Defendant’s Schedule C to that effect

is attached hereto as Exhibit B.  

7. The Chapter 13 Trustee objected to the claim Structured Settlement exemption and

a hearing was set on the objection for June 5, 2002.  The Defendant did not file a response to the

objection but, on June 4, 2002, one day before the scheduled hearing, converted the case to one

under Chapter 7.  

8. In the Defendant’s Schedule B filed in conjunction with the Chapter 7, the

Defendant changed her position asserting in the converted case that the Structured Settlement

was not property of the estate.  A copy of that Schedule B is attached hereto as Exhibit C.  The

Defendant did not seek to claim the Structured Settlement as exempt in the converted case.  

9. The Structured Settlement is an annuity with group annuity contract number

GA001.  A true and correct copy of Group Annuity Certificate is attached hereto as Exhibit D

(“Annuity”).  The Annuity was “self-settled” because it was established at the direction of the

Debtor for the benefit of the Debtor, using settlement monies owed to the Debtor.  The annuitant

is Kimberly A. Sullivan n/k/a Kimberly A. Russell. 

10. Because among other things, the Annuity is “self-settled” the Annuity does not

qualify as a “spend thrift trust” under state law, and the Annuity became property of the estate

upon the filing of a Chapter 7 petition.  
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11. Upon information and belief, while the Annuity states that it cannot be pledged

or assigned as security, the Debtors’ rights in the Annuity can be sold or transferred by the

Debtor. 

12. The Plaintiff seeks a determination by the court that the Annuity and/or rights to

payment from the Annuity became property of the bankruptcy estate at the commencement of

this bankruptcy case, and remain property of the estate.  

13. Because the Annuity and/or rights to payment from the Annuity are property of

the bankruptcy estate, the Trustee also seeks an order from the court requiring the Defendant to

turnover to the Trustee the Annuity and/or rights to payment from the Annuity, and declaring

that the Trustee is the owner of the Annuity  and/or rights to payment from the Annuity.  

COUNT 2

14. Plaintiff realleges and reaffirms paragraphs 1 through 13 above.

15. The Annuity and/or rights to payment from the Annuity are not subject to any

applicable exemption by the Debtor, nor has the Debtor claimed the Annuity and/or rights to

payment from the Annuity as exempt in this case.

16. As of commencement of the bankruptcy case, the Trustee had all the rights and

powers set forth under 11 U.S.C. §544. 

17. Because the Annuity and/or rights to payment from the Annuity are not subject

to exemption, the lien interest held by the Trustee pursuant to 11 U.S.C. §544 against the

Annuity and/or rights to payment from the Annuity is superior to any claimed interest of the

Debtor in the Annuity and/or rights to payment from the Annuity.   

WHEREFORE, Plaintiff respectfully requests that this Court make its Order:



4C:\Data\randy\Georgen\Russell\044906\amended complaint.wpd

1. Determining that the Annuity and/or rights to payment from the Annuity are 

property of the bankruptcy estate, and ordering the Defendant, Kimberly A. Russell, to turnover

to the bankruptcy estate the Annuity and/or rights to payment from the Annuity.

2. Determining that the Defendant’s claimed interest in the Annuity and/or rights to

payment from the Annuity are inferior to the rights held by the Trustee pursuant to 11 U.S.C.

§544 and determining that the Defendant is entitled to nothing from the Annuity and/or rights

to payment from the Annuity until such time as all Chapter 7 administrative expenses and

creditor claims have been paid in full.   

3. Awarding the Plaintiff her costs and expenses in this matter.

4. For such other and further relief as the court deems just and equitable.  

FULLER, SEAVER & RAMETTE, P.A.

Dated: September 27, 2004 By: /e/ Randall L. Seaver                            
      Randall L. Seaver 152882
      12400 Portland Avenue South, Suite 132
      Burnsville, MN 55337
      (952) 890-0888

Attorneys for Plaintiff 
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